Revised and Re-stated 1997 Indemnification Agreement

This (“Agreement”) is entered into this @9 day of J’LL JEMEEL . 2022
by and between Bomita Beach Club Associanon, Inc., 3 Flonda not for profit corporation,
{"Condominium Association™) and B B ¢ Club Hoat Slips, Inc., a Florida not for profit
corporation. (“Boating Association™), with the parties being collectvely hereinafter referred to as
the “Parries™,

Whereas, the Condominium Association was built in or around 1977 without dock facilittes
and through its Board allowed the dock facility and boat slips to be built in 1981 by individus! unit
owners, through a separate corporate entity, the Boating Association, which was created for the
purpese of construction, owning, and maintaimng the dock facility; and

Whereas, the Condominium Associanion and the Boating Association have cooperated and
co-existed since that tme, and desire 1o continue 1 cooperate to ensure that the dock facilities are
continually used and operated in a harmonious way; and

Whereas, in furtherance thereof, the Condomunium  Association and the Boating
Association entered nto that certam Indemmification Agreement dated Augus: 25, 1997
(hereinafter 1997 [ndemnification Agreement”); and

Whereas, the Partics intend, by this Agreement, to repeal, amend, and restate in its entirety
the 1997 Indemnification Agreement; and

Whereas, the “Submerged land Lease Agreement” which was appended as an exhibit o
the 1997 Indemmnification Agreement, included a Sovereignty Subm rerge ed Lands Lease effective
May 10, 1996, and expired May 10, 2001, recorded at O.R. Book 2879, Page 3994, Public Records

of Lee County, Florida; and

Whereas, the Condominium Association obtained a Sovereignty Submerged Lands Lease
Renewal and \fodmuamm 1o Increase Square Footage from the State of Florida with an etfective
date of February 10, 2009 and expiring on May 10, 2011, was recorded on Aprl 9. 2009 as
[nstrument Number 20{}9{)(}(}{)93337, Public Records of I.ce County, Flonda; and

Whereas, the Condominium Association obtained a Sovercignty Submerged Lands Lease
Renewal and Modification to Accurately Reflect Structures from the State of Florida with an
cffective date of May 19, 2011 and expiring May 10, 2016, and was recorded on July 10, 2012 as
Instrument Number 2012600130750, Public Records of Les County, Florida; and

y g

Whereas, the Condommium Associanon obmmuk a modificaton te the Soveroig
Submerged Lands Lease Modification to Re-Configure Lease Area and Fxtend Term Per HE L)fm
("Lease™} from the State of Florida with an effective dare §~ shru 18, 2014 and which expired
on May 10, 2021; and

Whereas, the Condominium Association obtamed s Sovercignty Submerged Lands Lease
Renewal from the State of Florida with an effective date of May 10, 2021 and expiring May 10,
2026; and

Whereas, as of the effective date of this Agreement, the Condominium Association is a
party (o certain agreements with the State of Flonda pertaining o the boating facility including
that certain Proprictary Deed of Conservation Easement (*Dieed™) recorded at O.R. Book 2814
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Page 3038, Public Rcumds of Lee County. Florida, and that certain Sovercign Submerged Lands
Easement ("Easement”) recorded at O R. Book 2879, Page 3087, Puhlic Records of Lee County,
Flonda, which expir ‘L‘E on May 10. 2021, and was subsequently renewed via the Sovereignty
Submerged Lands Eascment Renewal for an additional ten vear te erm, which will expire on May
10, 2031, and

Whereas the Condomunum Association. the Boating Association and individual boat ship
owners were all co-defendants 1 a cvil action, brought by a umit ewnq and titled “Roger Young
and Pam Young, Plamtff v Bonita Beach Club A.\.Rmi*s‘mn inc,, et al,, Defendants, filed as Case
?\n P3-CA-3271 m the Circunt Court for the Twentieth Judicial Cwmt in and for Lee County,
Florida ("Young Litigation™); and

Whereas the Condominium Associamon and the Boating Association were the prevailing
pariies m the above referenced civil action: and

Whereas, the Boating Association 15 responsihle pursuant o the 1997 Indemnification
Agreement to undertake all actions, at the sole cost and expense of the Boating Association, as are
neeessary o resolve any ssucs or violanons with the Flonda Department of Environmental
Protection, including alleged violations of Florida state laws or regulations; and

Whereas, the Boating Association provides various Boating Association information to the
Condominium Association as a result of the Condomininm Association obtaining the Lease from
the State of Flonda; and

1.
the submerged
Florida; and

Whereas, the pm'c-s. intend, by this Agreement, to repeal, amend and restate in its entirety,
the 1997 Indemnification Agreement to Confirm the respective obligations of the Boating
Association and the C wmh i Association, inciuding but not limited to the obligation of the
Boating Assocition to pay all costs, expenses, fees, charges, rents and the like incurred by the
Condoeminium Association and related solely to the Boating Association as provided in the 1997
Indemnification Agreement, and likewise, to confirm the ebligation of the Condominium
Assocration o continue o faciintate the use and enjoymient of the dock facilitics by the Boating
Assoctation, mcluding but not limited to ensuring the ongoing and timely Lease and Easement
renewals and the Condomimum Association’s cooperation and accommodation to the Boating
Assoctation and thesr contractors for dredging and repair and maimntenance of the docking facilities;
and

Whereas, the Condommium Association and the Boating Association are mutually
destrous of entenng into this Agreement for the purpose of repealing, amending and restating the
1997 Indemmification Agreement in order o more formally outline the respective nghts and
obligations of the parties Tereto. 1 order to reduce ambiguity and promote harmony amongst the
members 0f both parties; to preserve their benefit under the Lease and Fasement granted by the
State of Flonda, and to allow hoth parties to have the pezce of mind that will be afforded by having
@ detaled agreement which will protect both partics reasonable expectations and legiimate
interests, and upon which both partics and their respective members, now and in the future, will
b able to rely.



of which are hereby acknowledged as proper legal considerstion, it is retterated and agree

NOW, THEREFORE, 1n consideration of the mutual undertakings herein, the sutficiency
|

fallows:

o

1ad

Recitals: The recitals above are hereby incorporated snto this Agrecment

Boating Associution is responsible for all decking facility related expenses:  The
Boating Asscciation shall be responsible for and pay directly, or reimburse the
Condominium Association, a5 soon as is reasonably practicable, for all direct costs.
expenses, fees, charges, rents and the like, of ey ery kind and nature whatsoever, mncluding
without limitation the Lease and Easement payments due to the State of Florida under
the existing and all future submerged land Lease(s) and f_awmmt(n and any and all
other costs, expenses, fees. charges, rents and the like of everv kind and nature
whatsoever in any way associated with the Lease, Fasemnent or any nll er documents or
agregments which the C ondominium Association has or will be required to enter inte
which enable, assist. or in any way facilitate the Boating Association in the permitting,
repair, construction, operation or mamtenance of the docking facility,

Lease and Easement with State of Florida: The Condomimum Assocuiiion and
the Boating Association agree that it would be in the best interests of both the
Condominium Association and the Boating Asscciation o eﬁw tuate an assignment of
the Lease and the Easement with the Swate of Florida from the Condominium Assecation
to the Boating Assecistion. Towsards that end, the Condominium Association herchy
agrees that it will cooperate in efforts o do so including but not limited 1o, granting fo
the Boaling Association an Easement. This casement over the riparian lands of the
Condominium Association will be prm-xded to the Boating Association for the purpose
of satisfving the upland property interest required by the Florida Depariment of
Environmental Protection as the administrative agency with respect to the Lease and the

tasement the transfer of which approval will be sought from the Board of Trustees of the
Internal Improvement Trust Fund of the State of Florida (the "Board of Trustees™), or its
designee, but in no cvent shall the interest created, or the intention of satisfying those
requirements exceed rights specifically provided in or resulting from the Easement or
otherwise existing in favor of the Boating Association or its members. Notwithsianding
the creation of the Easement, the Boating Association shall ensure that the Condoninium
Association Members, and their guests, Ticensees and invitees, shall have full, unimpeded
access to the portion of the docking facility which the Boating Association has previously
maintained as the so called “fishing pier” portion of the docking facility, as stated n the
Young Litigation erder, and to all portions of the easement property leading to sume,
subject to any restrictons or hmuation thereon reguired by the Flonda Dcmr’mm‘n of
Environmental Projection in order to effectuate the assigniment and transfer of the Lease
and Fasement.

Untii such time as the State of Florida approves the assignment and transfer of the Lease
and the Easement with the Sute of Florida from the Co dammmm Association to the
Boating Assocation, or in the event that no such assignment is made, the Condomunium
Association shall continue to use its best efforis to ¢nsure that the Lease and the Easement
shall remamn in full force and eftect and shall be renewed as each term expires. for sa
long as the Boating Association shall desire. The Boating Association shall cooperate
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with the Condomimium Association in all aspects of this endeaver, ncluding but not
limited to providing any mformanoen in iis possession, or ability to obtam, which is

required 1o be furmished to the state as part of the Lease/Easement renewals, The
Condormuinium Associztion shall execute any required documents from the State of

SOCH
Florida, or other applicable governmental entity, pertaining to said Lease and/or the

Easement as soon as possible, and in any event, within the time allotted by the State of
Florida, or other applicable governmental entity. Any and all costs for the preparation of

the required documents shall be paid by the Ba:fm;, Association. No usage or

administrative fec o either party shall be allowed under this Agreement. To ensure timely
renewal and required payment, the Condominium Association shall forward all notices
it recerves from any governmental entity related to the Lease or Easement to the Boating
Association withmn [0 days of its recaipt of same.

Indemnification:  The Boating Association agrees o indemnify, protect, defend and
hold harmless the Condominium Association, its representatives, officers, directors, and
employess from and agaunst any and all claims, actions, liabilities, losses, damages, costs,
expenses, and the like, including but not himited to, court costs, reasonable attorney's
wes, fines, rental paymenss, t-cs me\,u.un reparts, bodily ijury, property damage, or
any and all costs associated with s p<c ¢ actions required or requested by the State of
anm or other governmental agencies or any action, which direet! yvansesout of oris in
any way connected with, or mmfim ! 1o, the boat docks or slips, the Lease, the Deed,
the Easement, or any umcr Limumcvm or sgreements executed in connection with or in
ANy Way pertamung to the construction, repatr, maintenance, permitiing, existence, or
operation ol the boat docks and boat shps. Notwithstanding anvihing to the Contrary
hereinbelore or herematier stated in this Agreement, any damages resulting from the acts,
omussions, or neghgence of the Condomunium Association, and/or its members
(excluding Boating Association Members) or agents shall be specifically excluded from

any indemnity provided by the Boating Association.

Boating Association Insurance: In order to cnsure its financial obligations herein,
the Boating Association shall maintain, with an insurance comipany or companics
lawtully authonized to do business n the State of Florida such insurance as will protect
the Hnmmg Association and the Condominium Association from claims or lisbilitics
which may arise out of, or result from the Boating Association's operations and for which

the Boating Assocation or Condomimum Association may become legally liable. The
Boating Association hereby agrees to mamtain the coverages outlined below. Due to the
financial impracticality of obtaining same, said coverages exclude surge, wind, and flood
cm-emae, see however the Account established in section 7 (b) below which is meant to
¢ the place of saxd surge, wind, and flood coverage:

mv

a. Comprehiensive General Liablity in the minimum limit amount of not less than
51.0G0.800.00 per occurrence, and naming the Condominium Association as an
additional, non-contributory insured, and with a waiver of subrogation.

b, Property Insurance Coverage mn the minimum amount of not less than
$272,840 00 per oecurrence



6.

7.

¢. The Boating Assoctation shall provide written notice to the Condominium
Association no less than 30 days prior to the Boating Associztion’s cancellation,
non-renewal or matenal change o anv of the above referenced policies

Condominium Association Insurance: The Condominium Association shall also
name the Boatung Association as additional. nnn—;unmhutun msured on therr
Comprehensive General Liability Policy and their Excess or Umbrella Polic cy, along with
waivers of subrogation on each.

Accounts to Secure Performance:

a. The Boating Association will create and maintain an account(s) in the amount
of 820.000 00, in the joint names of the parties. Said account shall consist of
the $10.000.00 currently held in a Certificate of Deposit (m aturing September
3,2022) in the joint names of the parties. plus an additional $10.000.00 that will
be deposited, in a savinzs or similar account, within 60 davs of the full
execution of this Agreement Any withdrawal(sy will require the signatures of
an Officer of both parties. along with the wnitten approval of each of the
respective Boards In the event that either party refuses to sign for the leginmate
withdrawal of funds, then that party shall be liable to the other party for their
reasonable costs and attorney fees incurred n collecting same. This account
shall stand as security for the Boaung Association's full and faithful
performance of 1ts obligations hereunder, and will further serve as security tor
the faithful performance of the indemnification, hold harmless and other
obligations imposed on and undertaken by Boating Association in accordance
with this Agreement, and the Boating Association further authorizes the
Condominium Association to resort to said account, in addition to all other
remedies afforded i in law or cquity, in the event of a default of any of the
financtal obligations owed the Condominium ‘\:;xarua!mn In the event that the
Condominium Association shall need to resort 1o this account, the Boating
Association shall replemsh same to the £20,000 00 amount in or within 45 4 days.
The Boating Association shall provide evidence of said account to the
Condominium Association within 20 days of such written request for same
which shall be made no more frequently than once per Vear.

b In liew of wind and flood coverage in the Boating Association’s property
msurance, and subject to the provisions below, the Boating Association wiil
maintain, in full force and effect, another aceount 1 the amount of $51.000 00
in the joint names of the parties. Any withdrawal(s) will require the signatures
of an Officer of both the Condomunium Association and the Bouating
Association, along with the written approval of both of their respective Roards
The Boating Asscciation agrees that these funds will be deposited into an
aceount at a bank mutually agreed upon by and between the Treasurers of both
the Boating Associstion and the Condominium Association who together shall
have complete discretion in selecting the best account in which to deposit the
funds in order 10 achieve the highest yields The Treasurers will take mio
consideration the annual APY as well as anv maintenance fees which may be
apphicable and which would offset the interest eamed  The Boating Association
Treasurer and the Condominium Association Treasurer may review this

-
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aceount annually, or as they deem mspmpnaﬁ: towards the goal of mainiaining
these funds mm an account 2t 2 bank with a competitive vield. If at any time
mamtenance tees are meurred on this account, they shall be withdrawn from the
Interest earned on this account. with no further additions required. The Boating
Association and the Condonunium »\ssaimmn agree that the nterest that
aecries m th" sccount shall remain in this account for the purposes stated in
this para g 1 This account, shall stand solely as security for the Condominium
Associatiq abi *mm under the curremt, and any future, Lease(s) it enters
e with 51 1 State of Flonda. It is expressly understood by and between the
parties that the extent of the obligation for which this account shall stand as
securtty for 15 the removal of the docking facility, including the docking
structure and equipment, and the restoration of the leased property 1o its natural
state o the event of' a :'nujur casualty wherein the docking facility is destroyed
and then only in the event that the Boating Association is unwilling, in its sole
discreton, or unable to rebwild the &mi\ms tacility. In this event, and in this
event only, 1118 agreed that thess funds will be used to sat isfy the Condominium
Associaton's full and fanhful performance of its obligation under the current
and any future Lease it enters into with the State of Florids to remove the
docking taciity and restore the leased property 1o 118 natural state, and for no
other purpose In the event that either party refuses to sign for the legitimate
withdraswal of funds, then that party shall be liable to the other party for their
reasonable costs and attorney fees meurred in collecting same.

It the :'um!b- m this acoount are oot enough to satisfy the Condominium
Association’s full and faithful performance of its obligation under the curremt
and wny future Leases it enters mto with the State of Florida 1o remove the
docking facihty and to restore the leased propenty to its natural state then the
Condominum  Association shall provide written notice to the Boating
Association of the balance of the smount incurred n tulfilling 1ts obligations,
along with & copy of the invoice(s)  If the Boating Association fails or refuses
i pay the unpaid balance within thirty (30) days of receipt of the written notice,
the Condommium Association may pursue the Boating Association for such
amounis, including reasonable costs and attorney’s fees incurred in collecting
the same The Boating Assoctation shall provide evidence of said account 1o the
Condominium Association within 20 days of such written request for same
which shall be made no more frequently than once per year.

This Account and these funds shall be required as security only for so long as
the Condominium Association has liability under the current and any renewal(s)
of the Lease and the Easement with the State of Flonida, If and when the
Boating Association is able to get the Lease and the Easernent assigned to it so
that the Condominium Association no longer has any liability thercunder, then
the Boating Assocrstion shall no longer be required lo maintain property
mnsurance coverage and this fund shall be released back to the Boating
:’*.:Mh.id wn withou! any further instructions. It 1s expressly understood and

greed by and between the parties hereto that this security is in licu of surge,
W m,L and flood coverage in the Boating Association’s property insurance, In
no ¢vent shall these funds be used im the evemt of the Condominium
Association’s negleet or willful refusal wo assign the Lease or Eascment to the
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Boating Association, or in th** vent of the Condomunmium Association’s neglect
or willful refusal, prior to said assignment and without court authorization, to
renew the Lease or Easement. In the event that the Lease and Easement remain
in the Condomimum Assocmmn s name, and the Boanng Association clecis to
purchasc surge, wind and flood coverage, this Account shall be released back
o the Boating Association without any further instructions.

8. Dredging and Construction. The Boating Association shall provide written notice to

the Condominium Association as soon as they begin to forma ally discuss the need to dredge

OF engage 0 any major construction project involving the active usage of the common

areas of the Condominium Association. The Boating Association shall endeavor o give

the Condominium Association as much notice as possibie, but in ne event less than 60

days prior (o the start of any such dredge or u_ummf-;uun project, except in the case of an

urgent need or safery concern. Major construction shall mean any construction that will

exceed five business days from November | through the Monday atter Easter, or tifisen

business days from the Monday after Haster through October 31,
approved by the Condomimum Association Board on a case-by-case basis  Said
contractors shall follow the Condominum Association rules tor the BBC community
relative to contractors and construction. This provision apphes solely to the Boating
Association and not to individual boat ship owners doing work or maintenance on their
mdividual slip(s). The Boating Association agrees to keep the Condominium Assocration
reasonably and scasonably informed as they are updated on the Contractor’s scheduling.
The Condominium Association shall fully cooperate with and assist the Hoating
Association in the permiming and performance of routine dredging and repairs and
maimntenanee of the docking facihity required to keep the boat slips and docks safe and
operable.  This cooperation shall be deemed 1o (nclude, but shall net be limited to
providing access fo the premises and packing. Toward that end, the Condonunium
Association agrees that it will excoute any required documents from the applicable
governmental entity or contractor pertaining 1o said dredging or MAJOT Construction project
within 10 days of receipt of same. The Boating Association agrees that it will use the
hydraulic dredging method, or a less intrusive method for dredgmg that s permunied by
the State of Florida or any local, state or federal regulatory agency, in an effort 1o ensure
the least amount of disruption to the Condominium Assoctation. The dr cdging. xm.lmi.ng
all permitting fees, shall be at the sole cost and expense of the Boating Association. |f
employing the hydraulic dredging method, the Boating Association will use its hl.\h. fes
to ensure that the dredging operation occurs at a time of vear {beginning the Monday after
Easter thru October 31, or &s otherwise permitted by the State of Florida or any local, state
or federal regulatory agency, unless nt’nem 1s¢ approved by the Condominium Association
Board on 1 case by case basis) so as to be the least disruptive to the community, and in no
event shall start dredging prior 1o 8.00 AM or continue afier 3:00 PM., or cceur on the
weekends or major Federal Holidays (specifically New Year's Day, Memerial Day, 4% of
July, Labor Day, Thanksgiving, Christmas). If using an alternative, less intrusive method
of dredging, namely, piping the sand directly into the Gulf of Mexico, then it is understood
and agreed that the time restriction in this paragraph shall no? apply as such method cannaot
occur dunng turtie season, 50 it will necessarily have to occur between November | and
Aprl 30, or as otherwise permitted by the State of Florida or anv local, state or federal
regulatory agency. Similarly, the Boating Association will ensure that no major
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construction project will begin prior to 8:00 AM or continue after 5:00 PM or occur on
the weekends or mafor Federal Holidays (specifically New Year's Day, Memorial Day,
4% of July, Labor Day, Thanksgiving, Christimas) Additionally, except in the case of
T, gem.;,. the Boating Association shall use its best efforts to ensure that any imajor
construction shall be imited to the same time frame as all BBC Condoe owners are limited
to pc:r!«}.rmn‘*g major construction The h{xatmg nssm:iatiam shall reimburse the
Condominium Association for any casts of repatr for any physical damage meurred by the
Condominium Association o its common aress as & direct result of the dredging or
CONSIruction activiry pe iwrtmé by the ﬂoanm Asseciation. No dredging fee or nuisance

fee shall be paid to the Condominium Association

p.

In the event that a proposed Boating Association project would negatively impact a major
praject which the Condemmium Association already has underway or is activ cly planning
on chnmng within 60 davs following their receipt of written notice from the Boating
Association, the parties shall work together to come up with a reasonable plan and timeline
for c:ach that will meet the needs of both the Condominium Association and the Boating
Association. If they are unable to reach an agreement, then they agree that they will share
equally the cost of an inde pund;n* ‘krb;tmtur whose decision will be based upon the spirit
and mtent of this agreement and shall be fin

Boatino Association \Iemherxhip' With the exception of the Boating Association, the
Membership w the Boating Association shall require ownership of both a condominium
in the Conhomz“mrﬂ Association and a boat slip 1n the Boating Association. A certificate
tssued by the Boating Association designating the slip number will grant ownership of the
use nights to said boat shp When 2 unit owner in the Condominium Association, who
also owns a bout ship, sells their condomunium, and the sale does not include the boat slip,
that owner can no longer be @ member of the Boating Association or have any use of their
boar ship. However, the shp owner will continue to be responsible for all dues,
assessments, and other expenses related to their slip until it is sold  Boat slips shall only
be sold to unit owners 1o the Condominium Association or the Boating Asseciation. Sale
of a boat shp owner's condominium does not result in the forfeiture of their slip, but it
does mean thart they are unable to use it as they have no right to be on the Condominium
Assoctation property. They may however, continue to own same, provided they remain
current with all dues, assessments, and other expenses related to their slip, until they are
able to sell it to another unit owner in the Condominium Association, and provided further
that they maintain ownership pursuant to the Boating Association's Bylaws, Rules and
Regulations and User Agreements as they now exist, and as they may be amended in the

m

future.

iU Pavments to the State for Lease and Fasement Fees: As previously provided, the
Boating Association will be responsible for any fees, taxes, and other related expenses
ineurred in connection with the Lease or Easement associated with the use of the property
by the Beating Association.  Inasmuch as the fees are currently hilled directly to the
Condomimium Association as lessee under the LC‘:ESC and grantce under the Easement,
the Condominium Association agrees that upon receipt of said invoices, they will forward
a copy of same w© the Boating Associauon and the Boating Association agrees to pay
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same m ar within 10 davs of receipt of same from the Condeminium Assoctation. It
the intent of all parues not o allow any lapse of the Lease or Basement with the Statwe of
Florida.

Maintenance of Records: The Boaung Assoc:anon will be responsible for any sales
tax reporting and record keeping as required under the Lease. The Boating Association
agrees to fully cooperate with Condominium Association in such reporting and record
keeping by providing Condominium Assocation with all mformation concerning any
transfers of any boat dock or ship within ten (10} business-davs of submitting said
document to the State of Florida The Boating Association, (o ensure full complance
wath the State of Flonda for so long as the Condomimium Association remains a party to
the Lease, shall provide the Condomimum Association or the State of Flonda with
accounting records as reguired in the Lease

. Boating Association Contractors:  The Boating Association shall contract with is

own contractors, when necessary, for any maintenance for the docking facility. Saud
contractors shall follow the Condomimum Associstion rules for the BBC community
relative to contractors. The Condommium Association acknowledges that the boat ship
owners are part of the BBC communiy and agrees that 1 will provide all reasonable
accommodations, including access to the property and parking, for the Boanng
Association confractors as they do tor Condominium Association contructors and
Condominium Association unil owners contractors. The Boating Association shall notify
the Condominium Association as soon as they begin o formally discuss the need for any
major construction (exciuding any emergency repairs), involving the active usage of the
commen area of the Condominium Association, v an ¢ffurt 1o give the Condonunmium
Association as much notice as possible, but 1n no event less than 60 days. The Boaung
Association will obtain and provide the Condomuinium Association with a copy of the
contractor’s business license {if required for the services betng rendered by the
contractor) and & copy of the contractor’s Insurance documentation prior to the work
commencing.

Mangroves:  The Condonunium Association shall notify the Boaung Asseciation in
or within 30 days of scheduling 118 routine pruning of the mangroves. In the event the
mangrove trees affect the boat docks. by hanging over the boat dock wallkways, th
Boating Association shall provide notice o the Condominium Association within 10 days
of their desire to have that area pruned in which event the Condominium Association will
ask their prumng contracior to give them a separate price for pruning so much of the
mangroves as hangs over the docks and provide same to the Boating Assocation who
shall pay said costs directlv to the contractor.

U

. Electric and Water: The Boaung Association has s own elecine and water meters

and shall be lLiable to pav for the electrionty and water supplied to the docking faciiny
directly to the vendor.

15, Boating Association:
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The Boan 11 provide a hist of 1ts current Boat Slip Owners and
their contact nformation within 15 davs of a request for same by the
Condominium Association
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b, The Boating Association shall not permit any boat slips or docks to be rented to
non-owners of the Condommium Association.

¢ The Boating Association shall prolubit any commercial enterprise from any boat
slip or docks, meluding, but not limited to, o fishing operation, a chartering
aperation, of @ crasmg operation

t6. Fishing/Observation Pier: The Fishing Observation Pier is for the use and enj joyment

of all members of the Condomintum Assaciation, their guests, and reaters. All TEpRITS
and mamtenance of the Fishing/Observation Pier shall be the responsibility of the
Boating Association. As such, the Boaung Association reserves the right to suspend or
revoke the privileges of any member of the Condominium Association, who themselves
or their renter, guest or invitee fails to abide by the Rules and Regulations of the Boatung
Association and’or causes damage, or creates a nwisance on the Fishing/Observation Pier,
The Boating Association shall have discretion in this regard

Each member of the Condominium Association, and their renters, guests, agents, mvitees
or heensees, as a condition of invitahon to the premises of the docking facility owned by
the Boating Association, assumes the sole rmpc*xmhzi v for him or herself and his or her
guests or mvitees and all of thewr property. The Boating Association shall not be
responsible for any loss or damage o any private property used or stored in or on the
docking facility. To the extent not prohiubited by law, any member of the Condominium
Association, or their renters, guests, agents, nvitees or licensees, or any other person
who, i any manner, makes use of or accepts the use of the docking facility and any
apparatus, applance, factlity, privilege, or service whatsoever owned, leased or operated
by the Boating Association, or other activity operated, organized, arranged, or sponsored
by the Boating Associanon which use shall include, but not be limited to use of the
tishing observation prer, shall do so at his or her own risk, and shall hold the Boating
Association and therr respective ('}f:t‘;ccrs and Directors, representatives, and agents
(eollectively, the ” Boating Association ") harmless from any and all resulting loss, cost,
claim, mjury, damage or liability sustained or incurred by him, her or it, and’or from any
neghgent, act, or omission of the Boating Association.

Lach member of the Condominium Association, and their renters, guests, agents, invitees
or heensees, as @ condition of imvitation to the premises of the docking facility shall
comply with all federal, state, and local laws and regulations. Members of the
Condominium Association shall be responsible for all fees and fines assessed against the
Boating Association, and for anv other damages incurred by the Boating Association,
dug to the Member of the Condonunium Association, or their guests, and/or renter’s
violation of any such laws or regulations,

" Entire Agreement: This Agreement contains the entire contract between the Parties.

This Agreement may only be changed or modified with the affirmative vote of 66% of

0
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. Notice to Parties: Anva d-’li notices required or permitied to

the 198 Condominium Association Members (one vote per owner of cach unit for a total
of 198 possible votes) at a §pc~cm§ Member's Mezting. duly called and noticed. AND.
the Affirmative vote of 66% of the 34 Boat Slips (one vote per owner of each shp for a
total of 34 possible votes).

Impossibility of Performance: Notwithstandig the provisions of Sectien 17, the
Parties agree that in the event that there 18 a change of circumstances which is outside of
either parties’ control, and which would make the continued performance of any
provision of this agreement impossible or impracticable to perform, then that provision
may be Amended by 2 majority vote of both parties Board of Directors. It 15 understood
and agreed that this provision is meant solely to address changes of circumstances which
would make a provision of this Agreement impracuicable or unpossible to pertorm In
this event, this Agreement may be amended, as narrowly as possible, so as to prevent a
default. The parties expressly agree that any such Amendment will be crafied to, as
closely as possible, effectuate and conform to the intent of this agreement.

gy

. Florida Contract/Breach: This Agreement shall be interpreted under Florida law The

Parties agree to provide a wnitten notice of default, with a 15-business day right to cure,
prior to taking any legal action. [fthere is a breach of this Agreement, and litigation is
required to enforce its werms, the p.c.-xulmv party in the lingaten shall be entitled to
recover their costs and reasonable attommey's fees from the other party, including any
costs and reasonable attomey’s fees incurred m collecting said antomey's fees. ALL

PARTIES WAIVE THEIR RIGHT TO A TRIAL BY JURY.

Notwithstanding anything to the contrary herein contained, neither party shall have amy
authority to pass on to the other party any legal fees it ncurs, without the prior writien
consent of the Party to which the legal fees are w be passed on, except as allowed by a
court of competent jurisdiction

Assignment/Waiver: This Agreement mayv be assigned only with the written consent
of both Parties. The waiver by any party of a breach of any provision of this Agreement

must be in writing and shall not operate or be construed as a waiver of any subseguent
breach by any pariv,

3 given hercunder shall
be served by the partics hereto, i writing, and shall be deemed sanc . if by personal
delivery, on the date the same s actually received by the addressee thereol or the
registered agent of said association; or. if by mail. on the third business day after the same
15 deposited with the United States Postal Service (or its successor), postage fully prepad,
addressed as hereinafier set forth. or, f by overnight messenger service (e, Federzl
Express) on the date of delivery by such overnight messenger service to the address as
hercinafter set forth. Anv notices sent by text or phone or email will not be deemed

effective unless such notice 1s accepted, as served, 1n writing by the receiving party, but
may be used for courtesy purposes. Notices by mail and by overmght messenger service
shall be addressed as follows or to such other address as the party entitled o receive such
notice may, from time-to-tune hereafter, designate in wnning by giving written notice
pursuunt hereto:

11



It the Condominium Association BONITA BEACH CLUB ASSOCIATION, INC,

With

C/0 FirstService Residential, Inc.

2950 North 28th Terrace

Hollvwouod., Flonda 33020

tor the subsequent registered agent of record as
mdicated n the Flonda Secretary of State, Division
of Corporation’s records)

cOpY 1o BONITA BEACH CLUB ASSOCIATION, INC.

C/0 Harlan Stueven, President (or his duly elected
successor as indicated in the Florida Secretary of
State, Division of Corporation’s records)

730 Hickory Bivd,, Unit 732

Bonita Springs, Florida 34134

287

I to the Boating Association: BBC CLUB BOAT SLIPS, INC.

C/O Hamiulion Mikes, PA.

3301 Bonita Beach Roead, Suite 200

Bomita Springs, Florida 34134

{or any subsequent registered agent of record as
indicated in the Florida Secretary of State, Division
of Corporation’s records)

With a copy to. RBC CLUB BOAT SLIPS, INC.

/0 Donna Luke, President (or her duly elected
successor as mdicated on the Flonda Sceretary of
State, Division of Corporation’s records)

28 Pehble Brook Drive
Middleboro, Massachusetts 02346

22 Counterparts & Digital Execution: This Agreement may be executed in counterparts

{each of which shall be deemed an original but ail of which together shall constitute one
and the sume Agreement) and shall become effective when one or more counterparts
have been signed by each of the parties and delivered to the other party. In the event that
any signature is defivered - (1) by elecironic signature pursuant to Electronic Sigastures
In Global and National Commerce Act (“E-SIGN™ or The Uniform Electronic
Transactions Act ("UETA™), or similar laws, regulations, or orders ef such signature
{inf%udmg_, without bmiation, through software programs such as DocuSign); (ii) by e-

i delivery ofa ™ ﬁ{h‘" format datd file, “JPEG" file, or similar imaging format; or {ii1)
mmwh any other electromic transmussion, then, in each case, cach party acknowledges
andd agrees that such ekctm-me signature shall create a vahd and binding obligation of the
party executing (or on whose behalf such signature 1s executed) with the same force and
effect as if such were an onginal thereof. All signatory parties to this Agreement waive
any night to claim that such respective electronic signature does not create g valid and
bindmg contract memonahzing the parties” intents through such Agreement’s terms and

e
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26.

conditions. This Agreement shall be deemed to have been executed and entered mio n
Lee County, Florida.

1. Warranties and Representations: The Parties agree that this Agreement, and all of us

terms and provisions, are the product of the parties’ combined efforts. and that this
Agreement shall not be construed in favor of one party and against 2 second party on the
basis that the second party drafted this Agreement. Neither eatry into this Agreement nor
the consummation of the transaction contemplated hereby shall constitute a default under
any other existing agrcement 1o which ether Association 18 & party to, legally or
bencficially. Both partics warrant, that all terms, conditions, represemtations and
warranties contained i this Agreement are agreed in accordance with their rules, bylaws,
and declarations, and shall be binding upon and inure 1o the benefit of the parties hereto
and their future members of the board, owners, legal representatives, successors and
permitied assigns, as though in each case named herein

. Term of this Aereement: The term of this Agreement shall run until the sarlier of

a. Such time as the Boating Association no longer desies to use the waterways as a
boat docking factlity; or

b. The right to use the waterways as a boat docking facility is prohibited by law, as
determined by & court of competent jurisdiction. er such other regulatory agency.
and afier exhaustion of all appetlate remedies.

- Bankrupteyv:  The Boating Association and  the Condominmum  Association

cknowledge and agree thut the Boating ‘Association has been making payments to
compensate the Condominium Associaton for any and all costs, expenses, fees, charges,
rents and the like, of every kind and nature, including. without limitation. the rental
payments due to the State of Florids and any and all other cosis in any way associated
with the Lease or any other document or agreement in order to allow the Boating
Association to operate and maintam the dock facility pursuant te an Indemnificarion
Agrecment for decades and that therefore any payment to the Condominium Association
shall be deemed 1o be made in the ordinary course of business and shall not be deemed
an insider payment. In the event that the Boating Association is ever forced to file for
bankruptey protection, the Boating Association shall make all :'eqmrcd pavments o the
Condominium Association under this .a’sgreerncm no less than 90 days prior to filmg for
bankruptey protection. Anv monies then bemng held in the Accounts required pursuant
to Section 7 {(a) and (b) of this Agreement \}u.}i be used to resolve any obhigation to the
Condominium Association prior to the filing of bankrupicy. If there is a dispute between
the Condominium Association and the Boaung »’&smu;‘mn m refation to the funds i the
Accounts required pursuant o Section 7 (8) and (b) of this Agreement, the Boating
Association acknowledges and agrees that it shall not file for bm}:mpicy protection until
90 days after the date the dispute 15 settled or resolved and any funds are distributed
pursuant to the mutual agreement by the Parties, the setilement agreatment, or a judgment,
winchever the case may be.

Titles and Severabilityv: The section titles used herein are not to he considered a
substantive part of this Agreement, but merely descriptive aids to identify the section to
which they refer Use of the masculine gender includes the feminine and neuter. and vice

i3
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Tsd, where necessary to impart contextual continusty, The word “including” shall mean
“inc lu«lmw without hmutation ™ 1f any section or provision herein is held invalid by a
court of competent junsdiction, all other sections or severable provisions of this
Agreement shall not be affecred thereby. but shall remain i full force and effect. This
Agreement shall be deemed as the “ul] and final agreement between the parties and will

demnification Agreement, unless a court of competent
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replace the enure 1997 |n

junsdiction shall deem thus entire “mru ment or any of s fundamental provisions to be

IN WITNESS WHEREOQF
free, volunt

imvalid, o owhich case the 1997 Indemnification Agreement shall be immediately

remnstated and shall be deemed to be in tull foree and effect

1s Agreement is executed by the parties hereto as their respective

ary and duly authorized acts {or the purposes set forth herein effective as of the day

and vear first above written

Witness Banita Beach Club Association, Inc.
digpatare AVS =
- f& . ,’ 5 )
- O
e TV / Byv. B , -
Print Name Print Name: Harlan Stueven
{t3: President and Director
Witness Bonita Beach Club Asseociation, Inc.
- ;_51 — 2 ~ -y ;A _;’"’: &
%zgmmxm
(i
:’;; . ’ -'? . B‘y’? /
N - s e
Print Name Print Name:  Steve Dalton
Its: Treasurer and Director
. J , .
Witness / i Bonita Beach Club Association, Inc.
Lt e «g-»-—-%‘TA,—»
f .2l
¥Fi
i
Signature i .
g . , ‘f’ r ¥y P ; boa
e VA / gios 1 4 ) AL g e
Print Name Print Name:  Brad Hanson
ts. Director



Witness

Signatur

wa/{c Zc.

Print ;’\amf:

Witness.
S

’{Mw :"*" " }' 2
P e I AL ¢ A%

Print Name

B B C Clul Boat Slips, Inc.

e Do: na Lx Ke

irs. Prmdcnz and Director

B B C Club Boat Slips, Inc.

et -

L o _\} "

By, «—ﬁ%"ﬂ

f mz\azu Brian & Jorizseau

P~

ts* Secretary and Director



